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Diversion refers to alternatives to the formal judicial proceedings. Formal criminal proceedings
have many harmful consequences for the children involved, including stigmatization and criminal
records. These in turn severely impact on children’s capacity for reintegration into society.
Measures and programs whereby children do not follow the formal criminal justice process are
meant to offset these negative consequences and reflect an approach more conducive to their best
interests. It is however important to note that the goal of protection cannot result in waiving some of
the important procedural guarantees of the criminal justice process.

Diversion has been recommended as early as 1985 through the adoption of the Beijing Rules, and
it is reiterated in most recent international instruments (such as the CRC Committee General
Comment no. 24). References to diversion are however minimal in the case law of the ECtHR or in
EU law.

Menu

1. Stages in the criminal trial when diversionary measures can be applied
2. Types of offences / age of the children

3. Types of measures

4. Diversion and fair trial guarantees for children

5. Diversion and restorative justice

1. Stages in the criminal trial when diversionary measures
can be applied

Article 40 (3) (b) of the CRC has been interpreted as requiring that diversion is an integral part of
the child justice system. The CRC Committee has recommended that diversion options are
opened from the earliest point of contact of the child with the authorities and that such options are
available throughout the proceedings (General Comment no. 24, § 72). Diversion should suspend
the formal court process and be terminated upon satisfactory completion of the diversion
programme (General Comment no. 24, § 72).

Similarly, the European Committee on Social Rights (the ECSR) has interpreted the text of
Article 17 of the European Charter of Social Rights (the right of children to social protection) as
obliging states to ensure the possibility for children to have the process diverted away from courts
already from the first encounter with the police (ICJ v Czech Republic, 148/2017 § 122).

2. Types of offences / age of the children


https://www.ohchr.org/sites/default/files/Documents/ProfessionalInterest/beijingrules.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-rights-child
https://www.ohchr.org/sites/default/files/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/CRC/GC24/GeneralComment24.pdf
https://hudoc.esc.coe.int/fre/#%7B%2522sort%2522:%5B%2522ESCPublicationDate%2520Descending%2522%5D,%2522ESCDcIdentifier%2522:%5B%2522cc-148-2017-dmerits-en%2522%5D%7D

The CRC Committee has underlined that diversion should be available to all children, regardless
of the seriousness of the offence, meaning that children suspected of a serious offence should also
be eligible for diversionary measures (General Comment no. 24, 8§ 16).

Conversely, the ECSR has been called upon to assess, among others, whether the exclusion of
children below the minimum age of criminal responsibility from diversionary measures was
compatible with children’s right to social and economic protection under Article 17 of the 1961
European Charter on Social Rights. The Committee has held that children under the age of criminal
responsibility should be able to benefit of diversionary measures available for older children (ICJ v
Czech Republic, cited above, 8§ 124)

3. Types of measures

Article 40 (3) (b) of the CRC encourages states to adopt measures diverting children from judicial
proceedings. The same Article provides a non-exhaustive list of measures such as: care, guidance
and supervision orders; counselling; probation; foster care; education and vocational training
programmes. The CRC Committee clarifies that states have discretion in choosing the most
appropriate measures of diversion and takes note of a variety of community-based programmes
which have been developed, such as community service, supervision and guidance by designated
officials, family conferencing and other restorative justice options, including reparation to victims (
General Comment no. 24, 8 17). The same view is taken by the ECSR (ICJ v Czech Republic, §
121). The Guidelines of the Committee of Ministers also mention mediation as an alternative to
judicial proceedings (Guidelines of CM, 17 November 2010, §824-26).

Diversion in the form of institutional care should be seen as a measure of last resort applicable only
where other alternatives do not exist (UN HRC, Concluding Observations on the third periodic
report of the Czech Republic adopted on 24 July 2013, § 20 (b)). In any event, should this be the
case, institutional care would amount to deprivation of liberty and all the guarantees under Article 5
ECHR and the Procedural Safeguards Directive will apply.

4. Diversion and fair trial guarantees for children

It is of utmost importance that diversion respects the child’s best interests and all other rights of
children. Article 40 (3) (b) of the CRC expressly provides that all human rights and legal safeguards
should be fully respected in these cases. On the appropriateness of Diversion, the CRC Committee
adds in General Comment no 24 § 18 that “Diversion should be used only when there is compelling
evidence that the child committed the alleged offense, that he or she freely and voluntarily admits
responsibility, without intimidation or pressure, and that the admission will not be used against the
child in any subsequent legal proceeding”

In the same vein under Rule 11.3. of the Beijing Rules “any diversion involving referral to
appropriate community or other services shall require the consent of the juvenile, or her or his
parents or guardian, provided that such decision to refer a case shall be subject to review by a
competent authority, upon application [...].” Reference to diversion is also made in the United
Nations Riyad Guidelines.
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It has been considered that Article 5 (1) (e) of the ECHR, laying down the possibility to deprive
children of liberty for the purposes of educational supervision was drafted so as to enable states to
adopt a different response to child offending (Fenton-Glynn, C. (2021). Children and the European
Court of Human Rights, Oxford University Press, USA). Nevertheless, so far the ECHR has not
read into the text of Article 5 or 6 an obligation for states to provide for alternatives to detention or
to trial. The ECtHR has held however, that all guarantees of Article 5 and 6 — as the case may be-
apply whenever a child has been deprived of liberty within the meaning of the Convention
notwithstanding that the state is arguing that detention was meant to protect the child (Blokhin v
Russia, 2016).

In the context of children’s right to be heard the CRC Committee has specified that children should
be given the opportunity to free and voluntary consent for diversion (General Comment No. 12, 8§
59). When diverted, children should be informed properly so that they have a good understanding
of their options (General Comment no. 24, § 47). They should also have access to legal or other
advice in determining the appropriateness and desirability of the measure proposed (General
Comment no. 12, § 59). The Committee has emphasized that other appropriate assistance, as
opposed to legal assistance, could be acceptable for children who are diverted from the criminal
justice process provided that the diversion system does not result in convictions, criminal records
or deprivation of liberty (General Comment no. 24, 8 52).

The Council of Europe Child Friendly Guidelines encourage states to develop alternatives to
judicial proceedings and clarify that offering such alternatives should not hamper children’s access
to justice (Child Friendly Guidelines § 24). The Guidelines further specify that children should be
informed of the options they have, they should be able to choose either option and they should be
able to obtain legal advice or other assistance in determining the appropriateness or desirability of
the proposed alternatives (Child Friendly Guidelines § 25). In any event, alternatives to court
proceedings should guarantee an equivalent level of legal safeguards (Child Friendly Guidelines §
26). More recently the Council of Europe Strategy 2022-2077 encourages the development of
diversion measures and alternatives to detention.

Alternative dispute resolution mechanisms have been included among the indicators to the
Sustainable Development Goal no 16.

5. Diversion and restorative justice

Diversion should be distinguished from restorative justice which has been defined in the Basic
Principles on the Use of Restorative Justice adopted by ECOSOC (Res. 2002/12) as: “ Any
process in which the victim, the offender and/or other individuals or community members affected
by a crime actively particiapte with the help of a fair and impartial third party. Examples of
restorative justice include mediation, conferencing and sentencing circles.”

The two concepts are related but not identical in that diversion covers with alternatives to trial or
prosecution and it does not necessarily imply an interaction between the child and the victim
whereas restorative justice can be but it is not always an alternative to prosecution.

Restorative justice has been subject to much academic writing which has highlighted both benefits
and risks of this process (for more details and academic writing on this topic please see the
References section below).
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Restorative justice is mentioned in several non binding instruments at international and European
level such as: General Comment no. 24, 8 17; the EU Strategy on the Rights of the Child; the
Council of Europe Committee of Ministers Strategy for the Rights of the Child (2022-2027); the
Recommendation CM/Rec(2018)8 concerning restorative justice in criminal matters, Council of
Europe Venice Declaration 2021. At EU level, the victims’ rights directive is a binding instrument
particularly interesting in relation with restaurative justice.
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¢ Alternative Ways to Address Youth: available here.
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